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Defendants respectfully submit the following brief regarding Plaintiffs’ Notice of Filing

of Document, Dkt. #2108 (hereafter the “Notice”).
BACKGROUND

On October 31, 2008, Defendants filed a Motion to Dismiss for Failure to Join the
Cherokee Nation as a Required Party or, in the Alternative, Motion for Judgment as a Matter of
Law Based on a Lack of Standing. [DKT #1788 & 1790] (the “Motion to Dismiss™). Plaintiffs
filed a response to that motion on December 15, 2008 and Defendants filed a reply on January 5,
2009.

On May 20, 2009, more than five months after briefing was complete, Plaintiffs filed
their Notice. The Notice attaches a document that is signed by the Attorney General, but which
purports to be an agreement between the Cherokee Nation and the State of Oklahoma (hereafter
the “Purported Agreement”). The Notice asserts that the Purported Agreement “relates to issues
raised” in Defendants’ Motion to Dismiss. Dkt #2108 at 1. However, the Notice does not
explain how the Purported Agreement came into being, whether it is legally valid, which issues
in this case are allegedly impacted by the Purported Agreement, or how the Purported
Agreement affects those issues.

ARGUMENT

I. THE NOTICE CONCEDES THAT DEFENDANTS’ MOTION TO DISMISS IS
WELL FOUNDED

In their complaint and pleadings in this case, Plaintiffs have repeatedly asserted that the
State of Oklahoma is the owner and trustee of the surface waters, groundwater, stream banks,
biota and sediments within the portion of the Illinois River Watershed (“IRW”) located in
Oklahoma. Indeed, the complaint alleges:

The State of Oklahoma is a sovereign state of the United States.
The State of Oklahoma, without limitation, has an interest in the
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beds of navigable rivers to their high water mark, as well as all
waters running in definite streams. Additionally, the State of
Oklahoma holds all natural resources, including the biota, land, air
and waters located within the political boundaries of Oklahoma in
trust on behalf of and for the benefit of the public.

Second Amended Complaint, Dkt. #1215, 45. Plaintiffs have relied upon the State’s supposed
sovereign ownership and trusteeship of these natural resources as the basis for their standing to
prosecute this lawsuit, as the factual predicate for their trespass and nuisance claims (which
require ownership of the injured property as an element of the claim), and as the basis for their
alleged damages. See, e.g., State of Oklahoma’s Response to [Defendants’ Motion] for Partial
Judgment as a Matter of Law Based on Plaintiffs’ Lack of Standing, Dkt #1111 at 7-19 (asserting
that: (a) the State owns or holds in trust “water running in a definite stream”; (b) “[t]he State
owns the beds of navigable streams in Oklahoma”, (¢) “[t]he State also owns the groundwater
where it owns the land above it”; and (d) the State is the sovereign in the IRW and as a result
“the State has a legally protected interest in all of the natural resources located in the Oklahoma
portion of the Illinois River Watershed” (emphasis in original)).

However, in their Motion to Dismiss, Defendants explained that before Oklahoma
became a State, Congress granted all of these natural resources to the sovereign ownership and
trusteeship of the Cherokee Nation as compensation for the Cherokee’s compelled expulsion
from their ancestral lands in the East. See Motion to Dismiss at 3-14. This was much more than
just an ordinary conveyance of property. Congress granted the Cherokee the natural resource
rights of a sovereign nation, limited only by Congress’ ability to adjust the rights granted to
Indian Tribes by treaty. Id. Oklahoma expressly disclaimed any interest in these natural
resources as a condition of becoming a State. /d. Although subsequent congressional acts have
allowed for the sale of many parcels of property within the IRW, no legal change has occurred to

the Cherokee Nation’s sovereign and exclusive interests over the waters, sediments, and stream
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beds of the IRW. Id. The federal courts have recently applied these principles in upholding the
Nation’s continued ownership and trusteeship of the natural resources they were historically
granted, such as the streambeds of the IRW. Id. at 10-14.

In their response to the Motion to Dismiss, Plaintiffs contested these points and repeated
their previous assertions that the State of Oklahoma is the sovereign owner and trustee of the
IRW’s natural resources. See, e.g., State of Oklahoma’s Response in Opposition to Motion to
Dismiss, Dkt #1822, at 2-9 (“the State exercises sovereign authority over the natural resources of
the IRW.”). However, in the Purported Agreement, Plaintiffs admit that these assertions to the
Court were wrong. Rather, Plaintiffs now concede that, as Defendants explained in the Motion
to Dismiss, “the Cherokee Nation has substantial interests in the lands, water and other natural
resources located within the Illinois River Watershed.” Purported Agreement at 1.

As explained in Defendants’ Motion to Dismiss, the fact that the Nation possesses
substantial interests in the subject matter of this lawsuit triggers the requirement that the Nation
be joined under Rule 19 if feasible. See Motion to Dismiss at 14-23. Because the Nation is a
sovereign with immunity from suit, such joinder can only be accomplished if the Nation
voluntarily joins the lawsuit to adjudicate the extent of its legal interests. If the Nation refuses to
join the lawsuit and establish the extent of its legal interests in the subject matter of Plaintiffs’
claims, the lawsuit must be dismissed. See id. at 14-25.

However, the Purported Agreement attempts to avoid a Rule 19 analysis by claiming that
the Cherokee Nation has “assigned” the Nation’s rights in this case to Plaintiffs. The Purported
Agreement also suggests that the Court need not decide whether the Nation or the State is the

proper plaintiff because the parties have agreed among themselves that the State has standing.
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See Purported Agreement at 1-3. But this attempt to achieve standing by contract is legally
invalid and does not change the analysis set out in the Motion to Dismiss.
II. THE PURPORTED AGREEMENT IS INVALID UNDER OKLAHOMA LAW

A. AGREEMENTS BETWEEN THE STATE AND INDIAN TRIBES
INVOLVING SURFACE OR GROUND WATERS ARE INVALID UNLESS
NEGOTIATED BY THE GOVERNOR OR HIS DESIGNEE, APPROVED BY
THE SECRETARY OF THE INTERIOR, AND AUTHORIZED BY A VOTE
OF THE LEGISLATURE

Under Oklahoma law, a state official cannot unilaterally contract with an Indian Tribe on
behalf of the State. Rather, Oklahoma law mandates specific procedures that must be followed
in entering into agreements with Indian Tribes, and requires that certain state and federal
officials approve any such agreements. None of those procedures were followed in this case.
Accordingly, the document attached to Plaintiffs’ Notice is not a valid agreement between the
State of Oklahoma and the Cherokee Nation.

74 Okla. Stat. § 1221 expressly sets out the requirements for the State to enter into an
Agreement with an Indian Tribe. Section 1221 provides:

C. 1. The Governor, or named designee, is authorized to negotiate and
enter into cooperative agreements on behalf of this state with federally
recognized Indian Tribal Governments within this state to address issues
of mutual interest. Except as otherwise provided by this subsection, such
agreements shall become effective upon approval by the Joint Committee
on State-Tribal Relations.

2. If the cooperative agreements specified and authorized by paragraph 1
of this subsection involve trust responsibilities, approval by the Secretary
of the Interior or designee shall be required.

3. Any cooperative agreement specified and authorized by paragraph 1 of
this subsection involving the surface water and/or groundwater resources
of this state or which in whole or in part apportions surface and/or
groundwater ownership shall become effective only upon the consent of
the Oklahoma Legislature authorizing such cooperative agreement
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Id. This statute is the exclusive means by which the Attorney General could enter into an
agreement with the Cherokee Nation, yet the Purported Agreement does not adhere to several
requirements imposed by Section 1221.

1. The Attorney General Exceeded His Authority in Entering into the
Purported Agreement

The Attorney General’s only potential authority to enter into agreements with Tribal
Governments on behalf of the State stems from Section 1221. The Oklahoma state constitution
does not grant any state official authority to enter into such agreements. Rather, as the Attorney
General has previously noted, the Oklahoma Constitution is silent as to “who in state
government shall conduct business and intercourse with Indian tribes” and therefore “such
matters are left to the Legislature to determine.” 2006 Op. Okla. Att’y Gen. 39,9 17. As the
Attorney General has emphasized, “the power of the Governor to contract with Indian tribes is
not derived from the Constitution; it is derived from statute[].” 2004 Op. Okla. Att’y Gen. 27,
8-10.

Section 1221 expressly confers this authority upon the Governor or his designee. Under
the Oklahoma Constitution, the Governor and the Attorney General are distinct executive
officers. See Okla. Const. art. VI, § 1. Accordingly, when Section 1221 unambiguously vests
the Governor with authority to negotiate with Indian Tribal Governments, it bestows no power
upon the Attorney General or other unnamed officials in the State’s Executive Branch. The
Legislature clearly knew how to confer the power to enter into agreements and would have
granted that power to the Attorney General had it wished to do so. Therefore, Section 1221°s
express provision for the Governor’s power to enter agreements, coupled with the absence of any
mention of the Attorney General, creates a negative inference regarding the Attorney General’s

authority.
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This is consistent with other Oklahoma statutes conferring authority to specific entities to
enter into agreements with Tribes for certain purposes. See, e.g., 19 Okla. Stat. § 339(A)(17)
(2008) (granting county commissioners the authority to enter into non-Section 1221 agreements
for road improvements); 74 Okla. Stat. § 840-7.1 (2008) (permitting state agencies to lease
employee services to Tribes that have purchased real property from the state). Indeed, a recent
formal opinion of the Oklahoma Attorney General demonstrates that this analysis is correct. In
that opinion, the Attorney General noted that various statutes confer upon specific state agencies
the power to negotiate specified contracts, but that the Legislature has enacted no statute
conferring a similar power on the Oklahoma Boxing Commission. The Attorney General’s
formal opinion thus concluded that any agreement between the Boxing Commission and Tribes
“must be negotiated and entered into” by the Governor or designee pursuant to Section 1221.
2006 Op. Okla. Att’y Gen. at ] 18-19. The Purported Agreement between the Attorney General
and the Cherokee cannot be reconciled with this analysis.

In sum, Oklahoma law authorizes “[t]he Governor, or named designee” to negotiate and
enter into agreements with recognized Indian Tribal Governments. 74 Okla. Stat. § 1221(C)(1).
Yet the Purported Agreement fails to satisfy this express requirement. The Purported Agreement
recognizes that the parties signing the agreement must have valid authority. See Purported
Agreement at p. 1 and 9 5, 7. But since the Governor is not a signatory to the Purported
Agreement and did not designate the Attorney General to negotiate and execute that document
pursuant to Section 1221, the Attorney General acted u/tra vires in attempting to create a
agreement between the State and the Cherokee Nation. The Purported Agreement is therefore

invalid.



Case 4:05-cv-00329-GKF-PJC  Document 2244-2 Filed in USDC ND/OK on 06/18/2009 Page 13 of 29

2. The Purported Agreement Lacks the Required Approval of the Secretary
of the Interior

The Purported Agreement fails to satisfy additional requirements under Section 1221.
When an agreement between the State and an Indian Tribe “involve[s] trust responsibilities,” it is
not valid unless and until it is approved by the Secretary of the Interior or his designee. 74 Okla.
Stat. § 1221(C)(2). The Purported Agreement plainly involves the State and Cherokee Nation’s
competing claims to be the sovereign that holds the natural resources of the IRW in trust.

Indeed, the Purported Agreement acknowledges that its topic is the ownership and trusteeship
“of the lands, water and other natural resources” of the IRW. Purported Agreement at p. 1.

The fact that the Purported Agreement involves resources held in trust would be apparent
even without this explicit acknowledgement. The IRW indisputably contains lands which are
held in trust or restricted status' for the benefit of the Nation. See Felix Cohen, Handbook of
Federal Indian Law § 15.03 & n.14 (2005 ed.). Moreover, trust responsibilities apply to all
submerged lands and riverbeds in Indian county. See Choctaw Nation v. Oklahoma, 397 U.S.
620, 633-36 (1970). With respect to water, the creation of a reservation “impliedly reserves
water rights to the tribe or tribes occupying the territory” to “carry out the purposes for which the
lands were set aside.” These waters are held in trust by the tribe or the United States for the
benefit of the tribal members. Cohen, supra, at § 19.03[1] (citing Winters v. United States, 207
U.S. 564, 576-77 (1908)). This reservation of water rights includes both surface water and
groundwater. Judith V. Royster, Indian Tribal Rights to Groundwater, 15 Kan. J.L. & Pub.

Pol’y 489, 490 (2006).

! Trust or restricted land need not be on a formal reservation to be held in trust as a part of Indian
country. See Okla. Tax Comm ’n v. Sac and Fox Nation, 508 U.S. 114, 123 (1993). Rather, the
Department of the Interior treats lands held in trust or restricted status “identically for virtually
all purposes.” Felix Cohen, Handbook of Federal Indian Law § 16.03[1] (2005 ed.).
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Although the Purported Agreement involves trust responsibilities, it has not been
approved by the Secretary of the Interior. There is no indication that Plaintiffs have even
submitted the document to the Secretary for his approval. Accordingly, the Purported
Agreement is not valid under Section 1221.

3. The Purported Agreement Lacks the Required Approval of the
Legislature

Similarly, the Purported Agreement fails to comply with the requirement that an
agreement “involving the surface water and/or groundwater resources of’ the State or which
“apportions surface and/or groundwater ownership” must obtain the approval of the Legislature.
74 Okla. Stat. § 1221(C)(3). The Purported Agreement triggers the legislative approval
requirement because the alleged pollution claim assigned to the Attorney General “involves”
both surface water and groundwater resources in the IRW. The disjunctive wording of the
statute makes clear that legislative approval is required even when an agreement does not
“apportion” water rights. Thus even though the Purported Agreement disclaims any
determination of rights or interests to water resources in the IRW, see Purported Agreement at §
4, it nonetheless involves water resources. Accordingly, since the Purported Agreement has not
obtained the Legislature’s approval it is invalid.

4. Agreements Pursuant to Section 1221 May Not be Given Retroactive
Effect

Even if the Purported Agreement were valid—and it is not—agreements under Section
1221 may not be retroactively effective. The Purported Agreement, signed on May 19, 2009,
attempts to make its effective date retroactive to June 13, 2005. See Purported Agreement at q 8.
The Purported Agreement, however, cites no authority permitting it to be retroactive. Section
1221 expressly denies such authority. Section 1221 states that agreements between the State and

Indian Tribes “shall become effective upon approval” of the Joint Committee on State-Tribal



Case 4:05-cv-00329-GKF-PJC  Document 2244-2 Filed in USDC ND/OK on 06/18/2009 Page 15 of 29

Relations, “[e]xcept as otherwise provided by this subsection.” 74 Okla. Stat. § 1221(C)(1). The
sole exception is for agreements involving water resources, which “shall become effective only
upon the consent of the Oklahoma Legislature.” 74 Okla. Stat. § 1221(C)(1), (3). The statute
thus expressly disclaims any other exceptions to the default date of effectiveness.

Since neither the statutory default date for effectiveness nor its sole exception permit
retroactively effective agreements, the Purported Agreement cannot be valid prior to the date it is
approved by the Legislature, an event that has not occurred.

B. OKLAHOMA LAW FORBIDS THE ASSIGNMENT OF PLAINTIFFS’
CLAIMS

Oklahoma law forbids the assignment of claims sounding in tort. 12 Okla. Stat.
§ 2017(D) (2009). This is the general common law rule, which Oklahoma’s Supreme Court
adopted shortly after Oklahoma became a state. Dippel v. Hunt, 517 P.2d 444, 446 (Okla. Civ.
App. 1973) (citing Kansas City M. & O. Ry. Co. v. Shutt, 104 P. 51 (Okla. 1909)). In modern
times, Oklahoma has codified this prohibition in 12 Okla. Stat. § 2017(D), which states “[t]he
assignment of claims not arising out of contract is prohibited. However nothing in this section
shall be construed to affect the law in this state as relates to the transfer of claims through

subrogation.”® Prior to the enactment of Section 2017(D), the rule against assignment of claims

? The exceptions stated in Section 2017(D) are not applicable here, as Plaintiffs’ claims do
sounds in contract and the Purported Agreement is not an agreement for subrogation.
Subrogation is defined as “[t]he substitution of one person in the place of another with reference
to a lawful claim, demand or right, so that he who is substituted succeeds to the rights of the
other in relation to the debt or claim, and its rights, remedies, or securities, Black’s Law
Dictionary at 1427 (6th ed. 1990), and is divided into equitable and conventional subrogation.
Jorski Mill & Elevator Co. v. Farmers Elevator Mut. Ins. Co., 404 F.2d 143, 146 (10th
Cir.1968). Both equitable and conventional subrogation require the payment of a debt on behalf
of a second party in order for the payor to succeed to the rights of the second party in relation to
the debt. In particular, equitable subrogation addresses an “instance where one person who is not
a mere volunteer, pays a debt for which another is primarily answerable ....” United Golf, LLC
v. Westlake Chem. Corp., 2006 U.S. Dist. LEXIS 57531, *5 (N.D. Okla. Aug. 15, 2006) (citing
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was incorporated in 12 Okla. Stat. § 221 (repealed 1984), which stated that “[e]very action must
be prosecuted in the name of the real party in interest, except as otherwise provided in this article
but this section shall not be deemed to authorize the assignment of a thing in action, not arising
out of contract.” Id. (emphasis added).

Oklahoma courts have consistently applied this prohibition, both historically and more
recently. See, e.g., Rose Group, L.L.C. v. Miller, 64 P.3d 573, 575 (Okla. Civ. App. 2003)
(“Section 2017(D) prohibits the assignment of claims not arising from contract. This section
embodies the common law rule that a chose in action arising out of a pure tort is not
assignable.”) (citing Kansas City, 104 P. at 53); Aetna Cas. & Sur. Co. v. Associates Transports,
512 P.2d 137, 140 (Okla. 1973) (“We have held the emphasized portion of § 221 prohibits
assignment of a cause of action arising out of a pure tort.”).

The Purported Agreement expressly states that it seeks to assign tort claims. See
Purported Agreement at 41 (“The Cherokee Nation ...assigns to the State of Oklahoma any and
all claims it has or may have against Defendants ... for their alleged pollution of the lands, water
and other natural resources of the Illinois River Watershed resulting from poultry waste.”).

Because such an assignment is prohibited by Oklahoma law, the Purported Agreement is invalid.

United States Fid. and Guar. Co. v. Federated Rural Elec. Ins. Corp., 37 P.3d 828, 831 (Okla.
2001) (emphasis added)). Conventional subrogation is “a doctrine the law has devised for the
benefit of one secondarily liable who has paid the debt of another.” Sexton v. Cont’l Cas. Co.,
816 P.2d 1135, 1138 (Okla. 1991) (emphasis added). Neither the Purported Agreement nor
Plaintiffs’ Second Amended Complaint contains any indication that the State of Oklahoma has
paid a debt belonging to the Cherokee Nation. Additionally, Plaintiffs cannot characterize the
assignment in the Purported Agreement as conventional subrogation because the disputed
transfer of rights in the Purported Agreement occurred after the cause of action arose. To be
enforceable, in the case of a claim sounding in tort, an agreement setting forth subrogation rights
must exist prior to the creation of the cause of action. See Associates Transports, 512 P.2d at
140.

10
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IIILEVEN IF IT WERE VALID, THE PURPORTED AGREEMENT IS INSUFFICIENT
TO CURE PLAINTIFFS’ STANDING DEFECTS

In light of its numerous deficiencies, the Purported Agreement is insufficient as a matter
of law to alter the rights of Plaintiffs or the Cherokee Nation. However, even if the Purported
Agreement were valid between its parties, this last-minute, retroactive arrangement is
insufficient to cure the standing defect noted in Defendants’ Motion to Dismiss. The
“irreducible constitutional minimum of standing” is an “indispensable part of the plaintiff’s
case.” Lujan v. Defenders of Wildlife, 504 U.S. 555, 560-61, 569 n.4 (1992). Thus, Plaintiffs
may not simply agree with the Cherokee Nation to overlook their standing deficiencies, nor may
they stipulate their standing to this Court. Moreover, “standing is to be determined as of the
commencement of the suit,” based upon “the facts existing when the complaint is filed.” Lujan,
504 U.S. at 569 n.4, 570 n.5. Thus, Plaintiffs may not retroactively cure standing defects that
existed at the time litigation commenced. For both of these reasons, the Purported Agreement
does not change the standing inquiry discussed in the Motion to Dismiss.

A. NO PARTY MAY STIPULATE OR CONSENT TO STANDING

The Purported Agreement states that the parties and the Court need not take the “time and
expense” to resolve the precise nature of each sovereign’s interest” in the IRW because Plaintiffs
and the Cherokee Nation have agreed among themselves that Plaintiffs have “sufficient interests
in the lands, water and other natural resources of the [IRW] to prosecute claims” raised in this
suit. Purported Agreement at 1, cl. 6, 8. This is not how the doctrine of federal standing works.
Plaintiffs may not bypass existing standing defects merely by agreeing to overlook those defects,
as they seek to do with the Purported Agreement. See Purported Agreement, at 1, cls. 7-8. The
federal courts “have always insisted on strict compliance with th[e] jurisdictional standing

requirement.” Raines v. Byrd, 521 U.S. 811, 819 (1997). Indeed, standing is an “indispensable

11
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part of the plaintiff’s case.” Lujan, 504 U.S. at 561. Because “standing is an Article I1I
requirement for jurisdiction, the parties do not have the power to confer such jurisdiction upon
the Court by conceding the standing of certain plaintiffs.” Barhold v. Rodriguez, 863 F.2d 233,
234 (2d Cir. 1988); see Golden v. Government of the Virgin Islands, 47 Fed. App’x 620, 622 (3d
Cir. 2002); Wilson v. Glenwood Intermountain Props., 98 F.3d 590, 593 (10th Cir. 1996). Not
even an agreement between Plaintiffs and Defendants as to Plaintiffs’ ability to sue could confer
standing in this Court, see Wilson, 98 F.3d at 593, much less one between Plaintiffs and a third
party. Indeed, “the consent of the parties [to subject matter jurisdiction] is irrelevant.” [Ins.
Corp. of Ir. Ltd. v. Compagnie des Bauxites, 456 U.S. 694, 702 (1982). Plaintiffs and the
Cherokee Nation simply have no authority to “agree” that Plaintiffs have “sufficient interests in
the lands, water and other natural resources of the [IRW] to prosecute claims” raised in this suit.
Purported Agreement at 1, cl. 6; see Wilson, 98 F.3d at 593 (“[P]arties cannot confer subject
matter jurisdiction on the courts by agreement.”). Plaintiffs and the Cherokee Nation may not
take it upon themselves to relieve this Court of its duty to “resolve the precise nature of each
sovereign’s interest” in the IRW, merely to avoid the “time and expense” associated with
evaluating standing. Purported Agreement at 1, cl. 8; see Richardson v. Ramirez, 418 U.S. 24,
36 (1974) (stating that “purely practical considerations” cannot control the scope of federal
subject matter jurisdiction); Denver v. Matsch, 635 F.2d 804, 808 (10th Cir. 1980) (same).
Jurisdictionally, it is simply of no consequence whether the Cherokee Nation now finds it
unobjectionable for Plaintiffs to bring this suit. See Ins. Corp of Ir., 456 U.S. at 702. Nor may
the Plaintiffs and the Cherokee Nation agree that this Court need not decide which of them has
standing simply because one of them does. Id. Thus, despite its aspirations, the Purported

Agreement does not alter the standing inquiry raised in Defendants’ Motion to Dismiss. For the
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reasons discussed in Defendant’s Motion, Plaintiffs continue to bear the burden of proving that
they have standing to assert their claims. This they cannot do. As Defendants’ Motion to
Dismiss explains and the Purported Agreement recognizes, the Cherokee Nation is both the
owner and sovereign trustee over the natural resources of the IRW.

B. PLAINTIFFS MAY NOT RETROACTIVELY ESTABLISH STANDING

Because the Purported Agreement admits that the Cherokee Nation has—at a
minimum—~‘substantial interests” in the natural resources of the IRW, the agreement attempts to
cure Plaintiffs’ standing problem by making the Purported Agreement retroactive to the time this
lawsuit was commenced. See Purported Agreement at 8. As noted above, this attempt conflicts
with governing Oklahoma law on when agreements with Indian Tribes become effective.
However, even if Oklahoma law allowed retroactive agreements with Indian Tribes, the
Purported Agreement would not the standing problem created by the Cherokee Nation’s interests
in the IRW. Just as Plaintiffs may not stipulate their standing to this Court, they may not seek to
retroactively repair standing that was deficient at the time their Complaint was filed. “[S]tanding
is to be determined as of the commencement of the suit.” Lujan v. Defenders of Wildlife, 504
U.S. 555,570 n.5 (1992). The personal interest required for a justiciable cause “must exist at
the commencement of litigation.” Friends of the Earth, Inc. v. Laidlaw Envtl. Servs (TOC), Inc.,
528 U.S. 167, 190 (2000). A plaintiff may not “create” standing—and thus federal jurisdiction—
out of facts that arise after the inception of a lawsuit. See Lujan, 504 U.S. at 569, n.4.
Moreover, a plaintiff may not cure standing defects through a written agreement, executed after
commencement of the lawsuit, simply because that agreement applies retroactively. See
Messagephone, Inc. v. SVI Systems, Inc., 2000 U.S. App. LEXIS 19976, at *13 (Fed Cir. 2000)
(“[A] nunc pro tunc assignment executed after filing of a lawsuit cannot retroactively cure

standing that was deficient at the time of filing.”); Enzo APA & Son, Inc. v. Geapag A.G., 134
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F.3d 1090, 1092-93 (Fed. Cir. 1998). For example, courts routinely refuse to confer standing

based upon written agreements that retroactively assign patent rights to the plaintiff. See, e.g.,

Messagephone at *11-15; Enzo, 134 F.3d at 1092-93; Gaia Techs., Inc. v. Reconversion Techs.,

Inc. 93 F.3d 774, 779-80 (Fed. Cir. 1996); Merial Ltd. v. Intervet, Inc., 430 F. Supp. 2d 1357,

1362 (N.D. Ga. 2006). Such post-hoc assignments fail to remedy the fact that when the

complaint was filed, no valid transfer of rights had occurred. See Paradise Creations, Inc. v. UV

Sales, Inc., 315 F.3d 1304, 1309-10 (Fed. Cir. 2003); Enzo, 134 F.3d at 1093. Like these cases,

Plaintiffs plainly seek to use the Purported Agreement to circumvent the fact that at the

commencement of the lawsuit, no assignment of the Cherokee Nation’ rights had been made (if

such an assignment of rights were legally possible). See Purported Agreement at §8. Even an

assignment of merely the Cherokee Nation’s right to sue based upon its property interests in the

IRW may not retroactively establish standing. See Berger v. Weinstein, 2008 U.S. Dist. LEXIS

59948, at *19-20, n.4 (E.D. Pa. August 6, 2008) (refusing to confer standing based upon

retroactive assignment of borrowers’ rights to sue a property developer to the plaintiff creditor);

Hill v. Martinez, 87 F. Supp. 2d 1115, 1121 (D. Colo. 2000) (“Plaintiffs’ appointments as
representatives [after the complaint was filed] could not retroactively confer standing upon
them.”) (citation omitted). Thus, whether or not the Purported Agreement is deemed valid
between its parties, this eleventh-hour arrangement may not retroactively repair the standing

defect noted in Defendants’ Motion to Dismiss. Accordingly, for the reasons discussed in

Defendant’s Motion, Defendants respectfully request that this Court dismiss Plaintiffs’ complaint

for want of subject matter jurisdiction. Tuck v. United Servs. Auto. Ass’n, 859 F.2d 842, 844

(10th Cir. 1988) (““A court lacking jurisdiction . . . must dismiss the cause at any stage of the
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proceedings in which it becomes apparent that jurisdiction is lacking.”” (quoting Basso v. Utah
Power & Light Co., 495 F.2d 906, 909 (10th Cir. 1974))).

IV.THE IDENTITY OF THE PROPER PLAINTIFF IS ESSENTIAL TO DECIDING
PLAINTIFFS’ CLAIMS

The federal rule that each Plaintiff demonstrate their own standing is grounded in
practical reality as well as the limited power of the federal courts. Simply put, Plaintiffs’ claims
cannot be decided without knowing the identity of the proper plaintiff. It is insufficient for
Plaintiffs and the Cherokee Nation to say that the Court need not decide which of them owns the
properties and resources at issue. See Purported Agreement at 1. For example, to prove the
elements of their trespass claim, Plaintiffs must demonstrate: (i) a possessory property interest in
the property;” (ii) “actual and exclusive possession” of the property;* and (iii) an invasion
without legal authorization or the consent of the person lawfully entitled to possession.’
Similarly, Plaintiffs’ private nuisance claim requires that the State of Oklahoma maintains a
possessory property interest in the property and demonstrate interference with its “private use
and enjoyment” of the same. See Dkt. No. 2033 at 9-14; Dkt. No. 2231 at 2-4. None of these
elements can be established if the owner and/or trustee of the property is undetermined. In sum,
it is insufficient for two potential plaintiffs to simply agree that the Court should ignore the

question of which party owns the property in question.

3 See Dkt. No. 2055 at 8-10; June 15, 2007 Hearing Tr. at 176:11-22 (Dkt. No. 2055 Ex. 1).

* Dkt. No. 2055 at 10-11 n.4; see, e.g., New Mexico v. Gen. Elec. Co., 335 F. Supp. 2d 1185,
1235 (D. N.M. 2004), aff’d by 467 F.3d 1223, 1248 n.36 (10th Cir. 2006).

> See Dkt. No. 2055 at 14-15, 14 n.8; see, e.g., Carson Harbor Village, Ltd. v. Unocal Corp., 270
F.3d 863, 870 (9th Cir. 2001) (en banc).
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V. UNDER RULE 19, THE CHEROKEE NATION IS AN INDISPENSABLE PARTY TO
THE INTERPRETATION OF THE PURPORTED AGREEMENT

Finally, the federal courts have repeatedly held that the parties to a contract are necessary
and indispensable when the validity of that contract is an issue before the Court. See Jicarilla
Apache Tribe v. Hodel, 821 F.2d 537, 540 (10" Cir. 1987); Dawavendewa v. Salt River Project
Agric., 276 F.3d 1150, 1156-57 (9™ Cir. 2002); McClendon v. U.S., 885 F.2d 627, 633 (9th Cir.
1989) (“Because the Tribe is a party to the lease agreement sought to be enforced, it is an
indispensable party under [Rule] 197); Enterprise Management Consultants, Inc. v. U.S., 883
F.2d 890, 893-94 (10™ Cir. 1989); Lomayaktewa v. Hathaway, 520 F.2d 1324, 1325-26 (9th Cir.
1975). Accordingly, the federal courts have repeatedly held an Indian Tribe is an essential party
to litigation that seeks to interpret a contract affecting the Tribe’s interests. Jicarilla, 821 F.2d at
540; Dawavendewa, 276 F.3d at 1156-57; McClendon, 885 F.2d at 633; Enterprise
Management., 883 F.2d at 893-94; Lomayaktewa, 520 F.2d at 1325-26.

In light of the authorities cited in this brief, the issues of: (1) whether the Purported
Agreement is valid; and (2) what (if any) effect it has on the rights of the Cherokee Nation, the
State, and Defendants are squarely before this Court. Those issues cannot be decided in the
absence of the Cherokee Nation. As the Tenth Circuit has stated, “no procedural principle is
more deeply imbedded in the common law” than the rule that, in a case challenging the validity
of a contract, all parties to the contract, as well as all parties “who may be affected by the
determination of the action are indispensable.” Jicarilla Apache Tribe, 821 F.2d at 540 (quoting
Lomayaktewa, 520 F.2d at 1325). Thus, the addition of the Purported Agreement to this case
makes the Cherokee Nation more indispensable, not less.

CONCLUSION

The Purported Agreement recognizes that, despite its terms, it may be necessary for the
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Court to decide the merits of Defendants’ Motion to Dismiss. See Purported Agreement 99 4, 9,
10 (reserving the Nation’s sovereign immunity for Rule 19 and stating that the Purported
Agreement’s provisions are invalid if the ownership of natural resources remains before the
Court). For the foregoing reasons, such a decision on the merits cannot be avoided.
Accordingly, Defendants respectfully request that Court grant the Motion.

Respectfully submitted,
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Washington, D.C. 20005-1401
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